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argumentation.’ By contrast, constitutional rights norms are treated as
rules when it is claimed that the constitution is to be ta

or if reference is made to the possibility of deductive reasoning even in the
tield of constitutional rights.” For the most
remain suggestive only. What is lackin

systematic application of rules and
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45

ken seriously as law,é

part, these characterizations
g is a precise differentiation and
principles. That is what will be

1. TRADITIONAL CRITERIA FOR DISTINGUISHING RULES FRO

M
PRINCIPLES

The distinction between rules and

principles is not new. But in spite of its
age and frequent usage,

it is still dogged by confusion and controversy. A
confusing variety of distinguishing criteria are on offer, their relationship to

other things, such as values, is obscure, and the terminology is inconsistent.

In many cases it is not rule and principle, but norm and principle, or
norm and basic provision,® which are opposed to each other. Here, rules
and principles are to be brought together under the concept of a norm; they

are both norms because they both say what ought to be the case. Both can
be expressed using the basi

¢ deontic expressions of command, permission,
and prohibitjon. Principles are reasons for concrete judgments as to what
ought to happen just as much as rules are, even if they are reasons of a very
different nature. The distinction between rules and principles is thus a

. distinction between two ty

pes of norm.
There are many suggested criteria for distinguishing rules from princi-
ples. Probably the most common s that of generality.

? According to this,
principles are norms of relatively high generality, and rules are norms of
relatively low generality. An example of a norm of relatively high general-
ity is the norm that everyone enjoys freedom of r

eligion. By contrast, a
norm which states that every prisoner has the right to seek to persuade

Saladin and L. Wildhaber (eds.)
‘abbreviated’.

3 B. Schlink, Abwiig
Funktionen des allgeme

» Der Staat als Aufgabe (Basle and Stuttgart, 1972), 197:

ung im Verfassungsrecht (Berlin, 1976), 195; A. Podlech, Gehalt und
inen verfassungsrechtlichen Gleichheitssatzes (Berlin, 1971), 90.
¢ E. Forsthoff, Zur Problematik der Verfassungsauslegung (Stuttgart, 1961), 34.

7 H.-J. Koch and H. Riilmann, Juristische Begriindungslehre (Munich, 1982), 97 ff.

8 See e.g. J. Esser, Grundsatz und Norm, 3rd edn. (Tiibingen, 1974). Occcasionally the
Federal Constitutional Court speaks of ‘norms and principles of the Basic Law’ (BVerfGE §1,
324 (350) ).

9 See e.g. J. Raz, ‘Legal Principles and the Limits of Law’, Yale L] 81 (1972), 838; G. C.
Christie, “The Model of Principles’, in Duke L] 1968, 669; G. Hughes, ‘Rules, Policy and Deci-
sion Making’, Yale L] 77 (1968), 419; A. Simonius, ‘Uber Bedeutung, Herkunft und Wand-
ling der Grundsirtze des Privatrechts’, ZSR, NF 71 (1952), 239. Against generality as a
istinguishing criterion are I. Esser, Grundsatz und Norm, 51, and K. Larenz, Richtiges Recht

(Munich, 1979), 26: ‘it is not the degree of generality which is decisive for something being a
drinciple, but its nature as a justifying reason.’
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other prisoners to abandon their faith is a norm of relatively low general-
ity.1011 One might think that one could divide norms into cules and principles
according to this criterion of generality. Other alternative criteria considered in
the literature are the <ability to state precisely the situations in which the norm
is to be applied’ 12 the manner of creation, perhaps in the distinction between
«reated” and ‘evolved’ norms, 13 the explicitness of evaluative content, 4
connection with the idea of law!S or with 2 higher legal statute, 16 and signifi-
cance for the legal order.}7 Principles and rules have also been distinguished by
for rules or rules themselves,8 or whether they are

whether they are reasons
norms of argumentation or norms of behaviour.!

10 See on this BVerfGE 12, 1(4)
guished from its universal-

11 The concept of the generality of a norm i

ity. In spite of their different degrees of generality, both ‘everyone €njoys ¢reedom of religion’

and ‘every prisonet has the right 10 persuade other prisoners to abandon their faith’ express

universal norms. This is because these nofms relate to all individuals within an opent class

(human beings/prisoners; on the concept of an open class, see A. Ross, Directives and Norms

(Oxford, 1930), 109 £.). The counterpart to a universal norm is an individual norm. The state-
j m of religion” and ‘prisoner X has the right to persuade other prisoners

ments, ‘X €njoys freedo
ir fai individual norms, of which one has a relatively high, the
is the concept O

{ generality. The counterpart to generality

hus be called ‘celatively general and the second

iversal or individual. By contrast generality, and
the pairs of concepts aniversality/individ-

dom and Reason (Oxford, 1963), 39 £

s to be strictly distin;

other a relatively low, degree O
specificity. The first of the two norms can t
‘relatively specific’. A norm is always either un:
its counterpart, specificity, is a matter of degree. On
uality and generality/speciﬁcity, see R. M. Hare, Free

id., ‘Principles’s Proc Aris Soc 73 (1972/3), 2 f.
The expressions, “individual’, <universal’, ‘specific’, and ‘general’ are used in many different

ways apart from the meaning adopted here. Other terms such as ¢abstract’ and ‘concrete’ can
be added. The description of a norm divisible into preconditions and consequences applicable
on an unpredictable aumber of occasions to an unpredictable aumber of people as ‘abstract-
general’ is widespread (see €.8 D. Volkmar, Allgemeiner Rechtssatz und Einzelakt (Berlin,
1962), 74 ). Where further precision is not necessary use will be made in what follows of
this relatively well-established mode of speech. On further differentiations, see Ross, Directives

and Norms, 106 ff.; G.H. v. Wright, Norm and Action (London, 1963), 70 ff.
12 Esser, Grundsatz und Norm, 51; Larenz, Richtiges Recht, 23. See also H. T. Klami, Legal

Heuristics (Vammala, 1982), 31 ff.

13 5. 1. Shuman, ‘Justification of Judicial Deci Honour of Hans Kelsett
Cal LRev 59 (1971), 723, 729; T. Eckhoff, ‘Guid 1 Reasoning’, in Current
al Problems 29 (1976), 209 f.

sions’, in Essays in
ing Standards in Lega

in der Jurisprudenz, ond edn. (Berlin,

Leg
14 (C.-W. Canaris, Systemdenken und Systembegriff
1983), 50.
15 K. Larenz, Methodenlebre der Rechtswissenschaft, 5th edn. (Berlin, Heidelberg, New ‘
York, and Tokyo, 1983), 218, 404. ;
16 H. J. Wolff, ‘Rechtsgrundsitze und verfassungsgestaltende Grundentscheidungen! als
E. Walz, Gediichtnisschriﬁ fiir .

Rechtsquellen’, in 0. Bachof, M. Drath, O. Gonnenwein, an
W. ]ellinek (Munich, 1955), 37 ff.

17 Larenz, Methodenlebre der Rechtswissenschaft, 461; A. Peczenik, ‘Principles of LaW
Rechtstheorie, 2 (1971), 30; see also S. Wronkowska, M. Zieliniski, and Z. 7 iembinsk
‘Rechtsprinzipien: Grundlegende Probleme’, Zasady prawa (Warsaw, 1974), 226.

18 Egser, Grundsatz wnd Norm, 51: ‘the principle is . . - DOt tself an “instruction”, but the:

Richtiges Recht, 24 £ J. Raz,

reason, criterion and justification for the instruction’; Larenz,
‘Legal Princip 839; N. MacCormick, * «Principles” of Law’, Jur ReV

les and the Limits of Law’,
19 (1974), 222;1d., Legal Reasoning and Legal Theory, (Oxford, 1978), 152 ff.
19 H. Gross, ‘Standards as Law’, Annual Survey of American Law 1968/69, 578.
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Three quite different th
ciples are possibl s .about the difference between i
overy atte rrlljpt o ;ivci)getrlllsrrl;as%s of such criteria. The first ;lzl:i:rsltzrilssprﬁn_
view of the diversity which s .mto‘ two c}asses, rules and principles, f 1t ?t
e fact that the eitort exists in reality. This can be seen, for e’ ails in
degrce anyway, can be a suggested, .Of which some are only Ziisti Xflmple,
oiber It i n0t>at o d.ff.retlty well indiscriminately combined \Illvc.tLOHS of
degree of generality W}l1 ! 1Iclu.t to conceive of a norm which showlt ?Ch
hos not explicitly b;en ec is crilot apphcable without further in u: a hl-gh
;leevg, which has a close r;:f;fio’nvrc})lltckflle\{?ars ;tls evaluative conlzen’t \;anictl;
or the legal ord . idea of law, is of i
the CValuition o?l,e?;? ;i a reason for rules as well as beiige:tclrrirzggrta?ce
s akeen on their com te%umeC?ts.. In gddition to all this, what theseon o
view of all these similaritiems dlst.mgul'sh can again take many form Czlgtle-
i the chose of normms s anhdlsSI‘mﬂarities, distinctions and differs' ;
under a Wittgensteinian , perhaps it is better to group them all toenclfs,
division info two classes _lf;l’ncept of family resemblances®! rather tflélef B
that norms can be divic.led f:second thesis maintains that those who an a
that this is really only a di into rules and principles also end u shacc'ept
e the many authors wh cl)Slt(l)nckmon of de.gree.z. The proponents oflihis(;:lqg
o?e. ,Th; third thesis states th(;t rtl(())rtrliles Ccl;llflelgorcli'()fdgenerality as the ded:is‘::
pCS an that t . .. N i ; e divi Cd int : .
Eliil,/e.\This lattlé: ?ﬁset:if;c'tlon is not simply a matter of d(;grrli,lfzesbiltl('i el
Gstinguish strictly bem is correct. There is a criterion which allosj auat
found in the list given & kj:en ruk:es gnd principles. This criterion is n St o be
ria to be typical, if ove, but it does show most of the traditi e e
, if not decisive. It must now be explained aditional crite-

o

2. PrRIN
CIPLES AS OPTIMIZATION REQUIREMENTS

The decisi T
ive point in distinguishi

wishing rules f .

are norms which o th g rules from principles is inci
possible given therf:eqlillre tgat something be realized fo the ;lrl:;tpfznclples
tion requirements 23gCh an fa,‘,Ctu,al possibilities.22 PrirWles— éfé»».cl?f,,ﬁf_)?}.gnt
{UITEMENLS, aracterized by the fact that they can b Og;fzméza_
e satisfied to

20
. So e.g. Esser distingui
informative, juristi ‘St}ngUIShCS between axiomati :
, juristic i : atic, rhetorical S
B e o S sl and dogmati, mmanen:
r “laws” of logic’. ‘principles of iv ., 90, 156). P ik divi ve and value principl
r “laws” of logic’, ‘principles of justice’, * , 156). Peczenik divides anc va ue princip €8
ciples’, “princi principles of justice semi-1 ) o principles into ‘pr 1
’ ples similar t : ’ ogical’, ‘instrument PIincipics
(PegzimkV,VP"inciples of Lawo 1tl7]eff1)nStrumentaHY formulated’, anda‘lzla}lrl f?ﬁ?‘(l)ltiteed 1egal prlm-
. Witt; i e A r principles’
(Oxford 1ogoenstein, Philosophical Investigation ’
2 See on tl)-;'3lR2 (§$ 66, 67). s, trans. G. E. M. Anscombe, 2nd ed
is Al f . ] n.
(12379)’ on s ‘Rechet;(ryé %um Begriff des Rechtsprinzips’, in: Rech ;
geln und Rechtsprinzipien, in: ARSP, Beiheft gssth(el(;m’ Eri
S e > ¢ 85), 19 ff.

The
. concept f .
sion pt of requirement i : :
s, and prohibitions. is used here in a wide sense to embrace command;
ands, permis-
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g degrees, and that the appropriate degree of satisfaction depends not
ally possible but also on what is legally possible. The
ermined by opposing principles and
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varyin
only on what is factu
scope of the legally possible 15 det
rules.?
By contrast, rules are norms which are always €
a rule validly applies, then the requirement s to do exactly what it says,
neither more not less. In this way rules contain fixed points in the field of
the factually and legally possible. This means that the distinction between

rules and principles isa éualitative ope and not oneé of degree.26 Every norm

s either a rule or 2 principle.”

ither fulfilled of not.2> If

G PRINCIPLES AND THE CONFLICT OF RULES

s becomes most apparent in the
28 What they have in

3. COMPETIN

ween rules and principle

The distinction bet
ciples and conflicts of rules.

case of competing prin

isfaction of principles by rules can be

tion or sat
his means that a validity

24 Two cases in the limitation of the realiza
distinguished: (1) rule R, which limits principle P, applies strictly. T
rule R° applies, which states that R takes precedence OVET P regardless of how important it is
to satisfy P and how unimpostant R is. It can be assumed that at least in modern legal systems
at least not every rule is subject to such a strict validity rule. (2) R does not apply strictly. This
means that 2 validity principle P’ applies, which under certain conditions permits P t0 take
precedence over, Of {imit, R. These conditions cannot be satisfied simply whenever the fulfil-
ment of P is more impottant in a concrete case than the substantive principle PR supporting

R, because then P’ would have no role to play. It would simply raise the question of the rela- ’

tionship between p and PR. P’ hasa role to play, when the precedence of P is not only a conse-

quence of P’s taking precedence over the principle PR, which supports R substantively, but
when it is required that P be stronger than PR together with principle P’ which requires the
satisfying of rules and in this sense supports R formally.

25 § 5(1) Traffic Code (‘Vehicles must OVver - a rule which makes this partic-
ularly clear. ke on the

left or the right. The char
d or not followed is no
dependent on whether the act required
be satisfied to yarying extents can also have
this characteristic.
d, permitted). An example woul
dard of care, buta certain level of care
differentiated according to different areas of law.
ble in the application of any norm an
required by the provision has been met or not. This question is
27 The distinction just
don, 1978), 22 ff.). However, it differs from Dworkin’s at one signi-”
zation requirements.
dispute with Dworkin, see AlexY, 7.um Begriff des Rechtsprinzips’, 5 9 ff.
‘conflict of norms’s’

cake on the left’) is
One can only ever overtaxe acteristic of only being
capable of being followe ¢ limited to rules of this simple type. It is not
(prohibited, permitted) can only ever be carried out of
not carried out. Rules prescribing acts which can
They have this characteristic if a certain level of act or performance is '
required {prohibite d be the provisions relating to negligent
actions. What is required is not the highest possible stan:
Of course, doubts can arise in individual
cases about the level of care required, but this is possi
is nothing special. In resolving these doubts, the question is always whether the level of care
the hallmark of a rule.
26 Gimilarly, in outcome, Esser, Grundsatz und Norm, 95.
drawn is similar to that of Dworkin (see R. Dworkin, Taking Rights
Seriously, 2nd edn. (Lon i
icant point, namely in the characterization of principles as optimi On the
28 The terminology varies. Thus Paulson uses generally the expression,
rules and principles (S. Paulson, ‘Zum Problem <€

without distinguishing between

Normenkonflikte’, ARSP 66 (1980), 487 f£.), and the Federal Constitutional Cout speaKs.
occastonally of ‘collisions of n further differentiation (BVerfGE 26, 116 (135)
36, 342 (363))- The terminology adop s the idea that in spite
jmportant similarities, competing principles and conflicting rut different
from each other. :

orms’ without

ted here is supposed to eXpres
les are fundamentally
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common is that tw
o norms, each tak .
results when appli 5 ¢ aken on their own, lea : .
pplied, that is, they lead to two ml’ltuaﬁyto. Inconsistent
incompatible

concrete legal ou ht' M y

3.1 The Conflict of Rules

A conflict betw
) een two rules can only b
priate exception i . y be resolved in that ei
declared inl\jall(i)cril 1; r];eead 1nt(1) or;e of the rules, or at leasta:)r?:}(l);rtﬁn aPle0~
. . : xample of a confli . e rules is
the inclusion . onflict of rules which
bition on leavci)rf a?happroprlate exception is the conflict bC:trvlvbe resolved b.y
Dann it o hearii 6}:1 classroom before the bell goes, and the een the prohi-
goes, these rulesglt edflre alarm. If the bell has not,rung buii(lllm;'emem v
Bt i 1o be resofl:ied to rﬁlutually incompatible ougl’lt-judg;eﬁte al%zn
in that a o , s. The
Caslef that the fire alarm sounds n exception is read into the first rule in the
such a solution is n .
. . ot possible, th
invalid and th . , then at least one rul
of a norm of ftl’sels)l}:bexasgd fr'om the legal system. Unlikeetrlrllcl1 zt b'e lded-ar.e d
ot admit of degsec Stiﬂtlve importance, the concept of legal ?fcigd'vahd‘ty
s e is votd :. degally speaking, a rule is valid or it is n(a;t1 "i"t}}l, does
legal consequence is r‘ll algé)pgcable to a certain set of facts means the faﬁt
id. However one justifies i at the
two m ) X e justifies it,2 e
utually incompatible ought-judgments mliéht tzglﬁ"SS}llblhty that
y has to be

eX( dec« I the a ll( atio 1)‘ two l]]es ](:Sults mm ]llC()mpatl (S

outcomes on the facts of :
i any given case, and if ;
int ,an
n 91“ ];)enfn ce)lfret}flem, ﬁhen at least one must be dlej:rzcier?tl?rcli cannot be read
act that in a case involvi . vahd.
removed b T olving a conflict of rul .
declared jn};arl?gdcing in an exception at least one Ofutgi":hllCh lClannot be
The problem can ECS n{)t getel‘mine which rule must be trutesd allls to be
. e solved by maxi eated this way.
prior? or ‘le . y ims such as ‘lex posteri .
proceed accofdfgectzalzsh derogat legi generali’, but f)t ise:f;g derogat legi
What is significa g to the substantive importance of the co ﬂ.p (?SSIble to
example of a Cnt flls that the decision is a decision concern'n s rules.
resolved in just Sl?islcv; °f rule§~Which the Federal Constilﬁi‘c;ilﬁltg' an
Law (federal ay according to the conflicts rul X ourt
Working Ti r;:vzgtverfndes regional law) was the one b:tvife :rftlcle;l Basic
according to the C of 1954 a nd 1938 (applicable as fedelfaleCtIOn 22-( Y
7am. to 7 p.m ogrt pe‘rmltted the opening of shops on w i‘(’i"), which
closing times .w'};ia}rll section 2 of the 1951 Baden Region Laee ays from
Wednesdays ,afterc 1 amon3g00ther things prohibited the o eninW Cfo hons o
p.m.3? Both rules could not be Vglid %eo shopsh on
3 cause then

2
% See e.o. Wri
Cand O g Wright, Norm and Acti
. . Weinb . ion, 135, 141 ff.; R L
30 erger, L ; ; Ross, D
BVerfGE 1, 253 (29(?}?’) Semanitk, Hermeneutik (Mu!lich,lrle;;g})e nggdf Norrms, 169 £
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opening on a Wednesday afternoon would .be both permitted and prohib- protect under th .
ited. The incorporation of the regional rule in the federal rule was excluded giving one ¢ ‘fr the Basic Law’.>* This tensi
declare the invalid- : e of these duties absolut lon was not to be resol
precedence per se’.35 O e precedence, for neither princi solved by
. n the contrary, the conflict wasrtlz)rlglaple tlznjoyed
e resolved by

only option was 0
balancin
g the conflictifig in
contlicting interests. The question in this bal
s balancing proces:
cess

was, which of the require
e requirements having |
greater weight i s having equal ;
0 the . status in
concrete case: ‘if this balancing ;he abStil’aCt had the
rocess leads to th
e

by article 31 Basic Law. And so the
ity of the regional norm.

3.2 Competing Principles
Competing principles are to tl)e r‘f;solved in qqitT a diff;:;grit way;.nlft;\{vo pr'm;1 conclusion that the inte
xample if one princt e prohibits somethum: an res
p principie P outweighedg. This fﬁ;?ge rflftlpre heavily than :}Sleoiezlhlirzcncl:sed .we.igh obviously and signifi
ion, state action undertaken in S;lizse ;rfl(iilciit\i;lg fgeb need for gstattlé
ould breach the prin-

ciples compete, for e
apother permits it, then one of the principles must be
means neither that the outw(e)ighc;ld principle is }ilnvalid nor }:hdat it .ha§ tlo have ciple of proportionality and h
o it. On the contrat the outweighed principie ma : ity an
v gs Inpotherpcircurrz under article 2(2)(1) Basic Learifr? ;?eﬁfcused person’s constitutional righ
: . : competition of princi : is decisi ional rights
d. This is whatis | ment do f principles; the differences sion corresponds fully to
es not refer to ‘competition’ but tar? only terminological. The jud ;
o ‘tension’ and - 8
conflict’, and
’ that

1t int

an exception bui
e other principle in certain circumstance

tself outweigh th
stances the question of precedence may have to be reverse
meant when it is said that principles have different weights in different cases which compet q
. - ’ . es and i
| { and that the;1 more f1mportamt prmcg)le on th; falcts 1of ;he T?ds.e takes precclz ‘requirement’, ‘Const'lts to be bglanced is not called ‘principle’
{ |{dence. C‘on. icts of rules are played out at the level ot vait ity; since only possible to repre itutional right’, ‘claim’, and principle’ but ‘duty’,
. \ valid prkllnc:‘ples can cofmpete, competclltlons between principles are played s what it is the;e?}: the decision as a Compet’itiOH blnterest’. It is entirely
out in the dimension © weight instead. n the court speaks etween princi
As examples of the solution of competing principles one can point O gZifeO?ihfuncnonality of ttll)e cri;n?rr:acl)n'i}i?‘nd, of the maximurglle)zs?g?et
. . . . . - : S
many cases 11 which the Federal Constitutional Court has palanced inter- inVioiate tg feﬁlulremem to leave the life allnd 1§e dS_yst.em, and on the other
ests.>> Here we will focus on just tWo of those decisions, the decision applied ac tdF greatest extent possible ThO ily integrity of the accused
: ) : : : cording t - - These requi
concerning }lnfltness to.stand t'nal, an.d t.he Lebach Judgment. An analysis ciple at stake wg o what is factually and legall quirements are to be
of the first judgment will provide an insight into the structure of the reso- hon the trial woerfdt}};e proper functioning of ti,l 505§1b1e. If the only prin-
. . . . . o u . crimi : .
lgnlon of c;nﬂxcts, Wh(llcb czian be surr}{{larxzeddas ; Law otf1 Corr(;pftlrcllg Prin the principle of the e requ.n-ed, or at least permittedr?;nlal justice system,
ciples, and the second judgment Wi exten this 1n51gdt and ead to an would be prohibited Psl‘Otectl(m of life and bodily in. .f there were only .
qnderlstgn;img of the outcome of balancing exercises as derivative constit- This means that eacl; 1.0 f}aCh principle on its own leaéegnty, then the trial
tional rights norms. situation i imits the legal oo s to a contradicti
tion is no egal possibilit N radiction.
, | excluding it fﬁ (;;S(ztlecli by declaring one of thz;)rfi IslaFlslfYIHg the other. This
. . . e R Cl i :
3.2.1 The Law of Competing Principles . o exception into o egal system, It is also n ples invalid and hence
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e seen as a rule that is eitl’,ler sat't f‘j‘tci[hls principle is in all furgthin
1stied or not. R. T
- Rather, the soluti
ution

\ The decision concerning unfitness t0
| | ity of the trial of an accused person, W
| \ and heart attack from the stress of the tria

\ \such cases there was ‘a tension between the
‘properly functioning criminal justice systerm and th

in his constitutionally guaranteed rights, which the state is also

ho was in danget of suffering a stroke
1.33 The Court established that in % BVerfGE
. . T
duty of the state tO maintain 2 36 BVerfGE ﬁ géj (343).
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| relation of prece-

[
blishing 'a conditiona
f the circumstances of the case.

nditional because in the context of the case
r which one of the principles takes prece-
conditions, the issué of precedence might be reversed.
The idea of conditional relation of precedence which has just been used
is of fundamental importance in understanding competing principles and
f principles in general. In order to investigate this

thus for the theory ©
further, let the tWo competing principles in the fitness tO stand trial case be
(right to life and bodily integrity) and P, (proper functioning
p, and Py lead to

designated Py

of the criminal justice system). Taken independently,

mutually contradictory concrete legal ought-judgments, P, to ‘it is forbid-
den to conduct the trial’ and P, t0 ‘it is required to conduct the trial’. This
conflict can be resolved either by establishing an unconditional or a condi-
tional relation of precedence. The sign P will be used to symbolize the rela-
tion of precedence.38 For the conditions under which one principle takes
precedence OVEr the other we shall use ‘C. There are t

deciding the case by resolving the competing principles:

52 Structur

esta

tition consists ir
the light o

he principles 1
ecedence i
d down unde

dence between t
The relation of pr
conditions are lai
dence. Given other

(1) PPD;
2) PP Py
(3) (Py® P, C
4) (PP py)C
(1) and (2) are unconditional celations of precedence; On€ could also refer
/ to them as abstract of absolute relations of precedence. The court excludes
nal relations of precedence with the words,
er the other’.

the adoption of such unconditio
enjoys precedence per S ov

‘neither of these requirements

This statement is true generally for competing principles in con

_' Jaw. It is only at first sight that the principle of human dignity,
will have to come back to, seems tO be an exception. So, on
(3) and (4)of a conditiona ight say, 2 concrete,

|, or as we mi
tion of precedenc

does which princip
uses the very commo

e take precedence OVET t
n metaphor of palancing. In the C

depends on whether ‘the interests of the accused in the ¢
obviously and significantiy more heavily than the requirements w
action is supposed to preserve’ 40 Gych interests and requiremen
have weight in any quantifiable sense. One can therefore as
supposed to be meant by this calk of weight. The idea of 2 conditi
tion of precedence gives us a straightforward answer. On a

S

38 See on this, G. H. V- Wright, The Logic of Preference (Edinburgh, 1963), 19.
39 BVerfGE 51, 324 (345)-

40 BVerfGE 51, 324 (346)-
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(LCP) If principle Py
C: (P, P Py

ver principl

A rather less tech

(LCP") The circ
over another constitut

umstances under
e the conditions ofar

the principle t

This law, which we ¢
the foundations of the theory of principles
the charactet of principles as optimization requi
there is, first, nO relation of absolute P
secondly, acts and situations which are not qua
it constitutes 2 basis from which to deal with o

values, ¥ which lies close to the theory

3.2.2 Results of Balancing Principles as De
Norms
¢ in the context of

All this can be made cleare
case concerned. the following facts: ZDF, a te

broadcast 2 documentary,
concerned a crime in which four sleeping sold
the Federal Army at Lebach were mur
the purpose of committing further crimi
intended broadcast, 2 person who had bee
to the offence was shortly to be r
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personality in arti i
icle 2(1) .
freedom . in connection with :
of media reporti n Wit article 1(1) Basi
let us call the first prI;I?EFlrllgi;l ndefi article 5(1)(2) Basi((; Iiavjft‘c6lgw and the
. 1ple and th . nce agai
to th ; and the sec : gain
court:e cl;eiln n‘}fllg of the broadcast, P, to its (1)3:;1 P;- 'Pl on s own would leaci
s the competition, i mission. This ‘conflict
o n, is not resol . conflict’, as th
ples invalid. but by ‘bal 2 esolved by declarin H e
> s . ) one of the princi
Federal Co » Dut Dy "balancing in which neith 8 € prncl-
nstitutio ' er of the two princi
‘can claim basic prel’laIdCOurt talks at this point of ‘Constitotprm(ilples_the
cedence’. On th utional values’—
of the characteristi n the contrary, * i ol
eristics of such y, ‘one must decide in the li
case which intere cases and the circu . ¢ light
. st has to giv 4 mstances of th .
. : ) give way’.47 A is particular
principles is hardl 8 v clearer descripti
y possible. T scription of competi
results. Neither is i - . Two norms lead ¢t . peting
, is invalid, neith o mutually incompatibl
applicable depend ' er takes absolut patibie
s on how one sh e precedence. Th
the facts of th 4 ¢ should determi - The law
e case.8 It should ine precedence in the ligh
yet another term f ) merely be observed in i ight of
Afier eotabliohi 1(1); what is to be balanced: ‘COIlStituti(f):ll Slsmgl that here s
a competition b al values’.
at an abstract le . p n between two princi
vel. i principle
precedence for the, frrl a c;econd stage the Court holds tlilats t?lf qual status
reporting of crime’ ( Cee 4‘311} of media reporting in case ?1’? is general
precedence is interesti v b in other words (P, P P,) C ST}(; ufl>-t0-date
e ing because it i 1) C;. This relation of
principle. This me is only a precedence i o
onditions of preceiir::; Cthat r(110}t1 every up-to-date reportC eisllll) gen?fali or in
! e. and hence th ermitted. Th
preferential statem > the legal rule which ¢
: ent under the L ich corresponds to th
ceteris-hari . e Law of C - S to the
Thi: Zzlﬂ,,z.b.us clause which permits excepti((;;r;petmg Principles, include a
ecision itself i } .
ot i e tiemade at the third level. Here the Court .
covered by the interest i peated report of a serious criminal rt establishes
ilization of the crimim 11’1p-to—date information, which endaaCt, no longer
nal’ (C,), the protection of privacy talilgers thedr o
es precedence
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BVerfGE
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o e oo een constitutional val inciplo. that 5, mot at :
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o e ' excluding. Since
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over the freedom of media reporting, which in this cas¢ meant that the 4
report was prohibited.50 In other words, the preferential statement (P P P)) . THE DIFFERENT PRIMA FACIE C
C, applied. Cy consists of four conditions (repetition, nO current interest, PRINCIPLESHARACTER OF RULES AND
serious criminal offence, endangering resocialization). The rule C, = Q The first sienifi
corresponding to the preferential statement is thus 2 rule with four condi- the differelgm lcant characteristic which arises from wh
tions and the following structure: require thartlt p“mﬁ facie character of rules and p:? at lh 355? een said is
something be realized inciples.”> Principl J
ally possible. Th ized to the greatest ext pies
. The " ent le
y are thus not definitive but only prz’mia;}ay and factu-
cie require-

and F, and F, = Q
ments. It does not follo
w from the fact that inci
a principle is relevant to
a case \

media report, N0 longer required by the interest in
concerning a serious criglinal qffer}ce (F3), whi.ch that what the principle requires )
n of the offender (F,) 18 constitutionally prohib- {?_{ﬁ?}}f}[hiCh can be displaced by o ;g:ally applies. Principles represent
reason ana‘E'o"l’l‘nt S . reasons. How tHeere‘“” R i
itself. Principles laiirtiason is to be stated is not decided bla?}:m between
of competing princi e resources to determine their own y the Prlnc}Ple
This is g'pncr[l?ples and what is factually possibl extent in the light
quite di : €.

does exactly as re fleirercllt in the case of rules. In that rules insist th
quired, they contain a decision about what i s that one
at 1s to appen

within the realm of
purposes, thenitisa constitutional rights norm. At the same time it is a rule up against legal andt}fl:ciiiil‘ly and .fa.Ct.ually possible. This decision can
under which the facts of the case can be subsumed as under any statutory lidity. But if it does not tmp OSSlbmty’ which can lead to the rule’s i o
norm, which is just what happened in the Lebach ]udgment.Sz,/ Thus the requires applies definitiveifun up against impossibility, then what t}femVT
following proposition applies: the result of every correct balancing of One could take the viewy .th e e
: constitutional rights can be formulated 1n terms of a derivative constitu- character and rules always thalt P 1”n(:lplf"s.?J‘lVVa}’S have the same prima faci
! tional rights norm in the form of a cule under which the case can be make this assumption w}}llen he same definitive character. Dworkin Seemaae
" subsumed. ' Thus even if all directly established constitutional rights norms ing way, but that principles o fi e thf”‘t valid rules apply in an all-or—ncft;lo
were principles, which as will be shown s not the case, there would still be tion but not necessarily re up.y contain reasons pointing in a certain di o
constitutional rights norms which are principles and those which are rules. simplistic and needs to beqmlrmg a particular decision.’* But this mod r;e <
Those last comments lead already to the application of a theory of prin- nuanced model the different ore nua nged. However, even under this i
ciples to the theory of the constitutional rights norm. But before we g0 to be maintained. prima facie character of rules and princi rlnor'e
down that road, the theory of principles needs to be extended somewhat. The necessity for a mo pies 19
Hitherto, principles have been defined as optimization requirements and concerned, from the fact th:: i n}lanceq model arises, as far as rules
cules as norms which are cither satisfied or not. This distinction gave rise t0 arule on the occasion of a s p ossible to incorporate an exception into
a difference of treatment in Cases o its definitive character for tll)lirzlacslzlafflclzsﬁi When this occurs, the rule 12:
. corporation of an exception can ‘
IEL

¢ conflict. It is now appropriate t0
consider some further characteristics which result

from this basic distinc-
tion and to discuss yarious objections which can be made directly against % On th
. . .. . € C : .
the ideas of conflict and competition outlined above. O ’ oncept of prima facie character, see principally, even if uncl
, even if unclear at man .
y points, &4
[REY

bjections of a more A.Ross, The Ri

: . : -Ross, The Right and th

general nature tO the ideas of values and balancing, which are closely Point of View (Ithaca NeYGO%d(OXford’ 1930), 19 ff,, 28 ff., as well :

[ : b d | . . h (Oxford, 1981), 27 ff ’ an LOHdon, 1958), 102 ff. d’ as K. Baier, The Moral
related to the theory of principles, will not be dealt with until that theory. , 27 ff., 38 ff., which refers to Ross. J. Se and R. M. Hare, Moral Thinkin
has been applied to constitutional rights norms. - J. Searle, "Prima Facie Obligations, inJg.

6) Fyand F
Tt goes: @ repeated (Fy)
current information (F,),
endangers the resocializatio
ited (Q)-

It has already been argued tha
porms are to be considered con:

constitutional rights norm is a norm for whose
tional justification is possible. If correct constitutional justification is possi-

ble for the norm just stated, which can be assumed to be the case for present

¢ both directly established and derivative
stitutional rights norms.S! A derivative
derivation correct constitu-

Raz (ed.), Practi
facie an'd’ Practical Reasoning (Oxford, 1978
4 its count : , 1978), 84 ff,, pro .
tion to do’, and ‘ngzaé;sé fo’reflelfflngdto dlsting’uish in’stIZadpt?;f\i/jebrfl I‘ldﬁmng thﬁ term ‘prima
Ing point here is ught to do all thin ; ctween what onc has an obliga-
. that for Searl gs considered’ (ibid., 88 f - obliga
considered” and Searle as well there ar " .). The only int
. one that re two uses of ¢ > oL erest-
associated with the lattzr :3 ”OtASHC has to object to Searle ch?%th , one that is ‘all things
one wanted to do without ea. Abandoning the term ‘prima facie’ weridare certain problems
teconstruct prima facie ch terminological markers altogether. For oul only .be advisable if
e g I ems of Deontic Logic’. in R, F by way of deontic logic see J. Hi an Interesting atcempt to
Die logische Analyse jurist Readings (D gic’, in R. Hilpinen (ed.), D BIC, SE€ J. intikka, ‘Some Main Prob-
' 5 D(\g;v (k'ordrecht’ 1970), 67 £f. -}, Deontic Logic: Introductory and S I; o
orkin, Taking Rights Seriously, 24, 26 . ystematic

50 BVerfGE 35, 202 (237).

st Ar 33 ff.

52 On the structure of th
cher Entscheidungen’, ARSP, Beihef

is subsuming process, se¢ R. Alexy,
¢ NE 14 (1980), 195 ff.
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be based on some principle. But contrary to what Dworkin says,>> the Schlink has in mind wh nstitutional Rights Norms 59
___ exceptions incorporated into rules on the basis of principles are uEM" concerning the burd when he says that constitutional righ ¢
able in theory as well 3¢ One can never be sure that in some new case a new such rules concernin. enh of argumentation’.’® Whether the ghts are rules
exception should not be created. It is of course possible to conceive of a here. The point is si rgn tle burden of argumentation is justifie ;?Sump.tlo.n of
legal system which prohibits the limiting of rules by the incorporation of : in favour of certain ply that the assumption of burdens of is not in issue
exceptions. But as the many cases of so-called teleological reduction show, acter as rules, Evenprlrl;aples does not give them the same r.afgu;neptatlon
the German legal system does not contain such a prohibition, at least not need to establish conad' }lrden of argumentation does not 1; ellr.na acie char-
for all areas of law.5’ Rules for which this prohibition does not apply lose the consequence that IEOHS of precedence in any given case lilve us of the
their strictly definitive character. But the prima facie character which rules one principle takes where reasons are equally strong, or in . It merely has
acquire on losing their strictly definitive nature s of a fundamentally differ- docs strengthen the P{ecedenge over the other. A bur(ien of cases of dou.bt,
ent type from that of principles. A principle is trumped when some compet- character of a rule rf Srtl,ma facie character of a principle, but :‘}fgun}entatlc).n
ing principle has a greater weight in the case t0 be decided. By contrast, a tance is somethin ,mgdf)n authoritative creation or l,on - ¢ g.rlma facie
rule is not automatically trumped when the competing principle is of Thus the propgs?tlinte ﬁfferent and much stronger. g-standing accep-
greater weight than its own underlying principle on the facts of the case. - their prima facie Charon that rules and principles differ from each i
Here, there are other principles which also need trumping, such as the one modifications acter should be maintained in spite of cach other in
that rules passed by an authority acting within its jurisdiction are to be ' some necessary
followed, and the principle that one should not depart from established
ractice without good reason. Such principles can be called ‘formal princi- » 5. RULES AND PRINCIPLES AS RE
ples’. The more weight that is given t0 formal principles within a legal /The discussion so far has sh ASONS )
system, the stronger is the prima facie character of its rules.58 It is only of reason. Principles a assl own th.at rules and principles are diff
when such principles are completely deprived of any weight that the rules easons, so long as n ;e always prima facie reasons and rule ifferent types
would no longer apply as rules. Only then would rules and principles have rules and principles areez;ggﬁipn is tc? be read into them Bsui‘f:az;ief;ztt}zlve
the same prima facie character. what thev ar ive and prima facie ) at
The fact that weakening the definitive character of rules does not give . norms, znd eazeiz:?sgorf They could be reasons forfe 2'jli(t)irz)sn;ioes not tell us
them the same prima facie character as principles 18 only one side of the (abstract-general) norn? or norms they could be reasons Ofr reasons for
coin. The other side is that strengthening the prima facie character of prin- ought-judgments).60 R s or reasons for individual norms ( or universal
ciples does not give them the same prima facie character as rules either. The actions.®! By conérast etllf takf‘fs_ the view that norms ar concrete legal
prima facie character of principles can be strengthened by creating a burden are reasons for nOris 0 E position taken here is that rules € rcifaSQns. for
of argumentation in favour of certain principles or types of principle. The % than might seem Since"f elgap between the two views is acin llp rincip es
decision concerning fitness to stand trial showed that both norms guaran- indirectly re ason,S for if rules and principles are reasons for ually smaller
teeing individual constitutional rights and norms requiring the pursuit 0 dential one. The stud aCftllons, The view adopted here is Simn(l)rms.thf!y are
common interests can be seen as principles. One could create a burden of forbidden, and all ow};él) ag;vg Ct?lnc'erns propositions about Wllljaz,iés1 I!uﬂs.pru-
. , e
d to the detriment of the second | these terms. The semantic conce;t]iggg;f I;ariotrcr)n rpal(;e decisions in p;!elélil;(;;i}: '“
is designed to replicate this o

approach. B :

. . by treating r L

relations are kept tog ulle‘s and principles as reasons for n sty
particalarly log: entities of one category, whi orms, justifying
One fy 1;) gical analysis—easier. ¥, which makes matters—and |
of the possible criteri : :
considered criteria for distinguishi ‘

above su -t guishing rules -
;easOns for rules. If ;‘;}ﬁested that principles were rei ons fofror;l pr1r(11c1ples
. S were co <. rules an ]
Or concret . rrect, principl only
‘ e ought- 2 ples could no :

ght-judgments. The view that principles arte Ee dlrectfreasons
easons for rules

argumentation in favour of the first type an
type of principle, in other words a burden of argumentation in favour of

individual and to the detriment of collective interests. This is roughly what

i 55 Dworkin, Taking Rights Seriously, 25.
; 56 Alexy, ‘Zum Begriff des Rechtsprinzips’, 68 ff.
‘ 57 See e.g. BGHZ 24, 153 59, 236. For an overview,
Reduktion (Gottingen, 1983).

S8 In this connection one can introduce th
system. A legal system is harder, the stronger the prima fa
more it is regulated by rules within it. To show that the de
hardness of a legal system is no new theme, see 0. Behrends, ‘Institu
Denken im romischen Privatrecht’, Zeitschrift der Savigny-Stiftu

Romanistische Abteilung, 95 (1978), 187 £f.

see H. Brandenburg, Die tel

e ideas of the hardness and softness of
cie character of its rules is, ¢
bate about the necessary degree O
tionelles und prinzipielr;

ng filr Rechtsgeschic

59 :
S igung im Ver
e ocr}:ltlgk’ Al?w.agu.ng im Verfassungsrecht, 19
. Razes; dlst_mctlons, see above at 46 fn’ 115.
. , Practical Reason and Norms (LOI:1d01:1 1975),1
s , 15, 58.
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Structure of Constituti
s (individual norms) is at first

and rules reasons for concrete ought-judgment
sight rather plausible. But on closer examination it does not work. Rules
can also be reasons for rules and principles can be reasons for concrete
ought-judgments. Someone Who adopts the norm that one should never
injure another’s self-esteem as & norm of personal conduct without €Xcep”
tion has adopted a rule. This rule can be the reason for 2 further rule: never
speak to another person about their failures. On the other hand, principles
can be reasons for decisions, that is, for concrete ought—judgments. Thus in

the decision concerning the fitness to stand trial, the principle of the preser-

vation of life was 2 reason for the impermissibility of conducting the trial.
Having said that, the characterization O s for rules

f principles as reason
makes a good point. It reflects the different character of rules and principles
judgments

as reasons for concrete ought-judg _1f a rule is a reason for making a

concrete ought-judgment, which is the case when it is valid, applicable, and
definitive 1eason. 1f the content O

without relevant exception, then it is 2

the concrete ought-judgment is that an individual bas a certain right, then

that right is 2 definitive right. By contrast, principles can only ever be prima

facie reasons. In and of themselves they can only create prima facie rights.
facie right to broadcast.

Thus in the Lebach case, 7DF only had a prima
tification of definitive rights. The

hts presuppose the iden
facie right, to the definitive right

Decisions about rig
route from the principle, that is, the prima
¢ establishing 2 preference rela-
create a rule. We

runs by way of the relation of preference. Bu
tion is, according to the Law of Competing Principles, tO
be the dominant
reason for a

can therefore say that whenever 2 principle turns out to
reason for a concrete ought-judgment, then that principle isa
rule, which 1n turn is the definitive reason for the judgment. Principles in
themselves are never definitive reasons. Esser 18 probably making this point

when he states that ‘a principle is 0 iself a «pecommendation” but the

t 1
reason, criterion and justification 62 3nd what Kant

for a recommendation’
means when he says ¢hat ‘a subject may have, in a rule he prescribes 0
ds of obligation (ra

himself, two groun tiones obligandi), one Of other O
which is not sufficient to put him under obligation (rationes obligandi nott

obligantes), O that one of them is not a duty’-

60

6. GENERALITY AND PRINCIPLES

ity. Principles are o1 the whole relatively general, because they have not y¢
d to the possibilities of the factual and normative world. Whe
d to the boundaries of the factual and normative world, th

entiated rule system The idea of a principle-dependen

\ It is fairly easy tO justify the relative correctness
\

| been relate
1

\ they are relate
| produce a differ

62 Fsser, Grundsatz und Norm, 51
Morals, trans. M. Gregor (Cambridge, 1991), 50

63 1. Kant, The Metaphysics of

of the criterion of general-

St’ ucture ()] CO?ZStZtuZlOﬂﬂl ng/?ts N()1 mSs (; I

differentiated ru i
difter Supposedll; :st:::m will become significant when we di j
A S A itrary nature of balancing. That th eriterio ooicetons
i e o geneer ;flietl;c;;eiti can be seen in the existeercizletedion e
heh (e ! ich are not principles. ve pro o
L o e w?s] s;lrlr}l’rrl:iitpjfnshed if its crimirri)al ilaj;il:er;:;matlve PrOPOSi'
may s o E Osiacr);. 103b(12) Basic Law, sect. 1 SCiirtreiibnlzlistheddb}),
A problems of interpretatio n inter
prefing It one cal a latent underlying princi ¥ a'nd ally
et ;tf;i?nﬁftstﬁ.something that %siithelrpizjtil;iitedt b ool
example De. e fact tha 1sh norm is often called a ‘principl o kst o
Or%}rﬁary e oS n which the theory defended herlé ilerlr)l:iZSfIt g
e reasons for many other ch isti N
ooohe reasons for other characteristics of princi i
o v ;;ga;:zninghly technical rules, till)éilil Cd\rz)zi(is i Oous
o e g ; as the.meiln reasons for innumelilraiire R
ciples have greater subs antive significance for the legal s e rules', P
o el et rilses from a model of justificationysliem; e o
the general fo the I thacnu ar; and ,thfz fact that they are oftte ¥ }Iln ract fiom
et b cr;ated . lies in the fact that 'chen R
e o it n be der.ived from a tradition of d ne'ed e
widespread understandieri‘lgsg)fn_tﬁkmi e exe;alled vors
what the law ought to be ression of a

7. THR
EE OBJECTIONS TO PRINCIPLES

Quite independently of thei
e ly o their applicability t
rghts, thr fe;rcs)tb]aerctlli)ens ;an be made to th}clt id)eaaotfhe(ir)ir . 'Of ——
pere. 11 })y o rg;n s that there can be conflicts d)f an}PI‘?S Pmp(’)unded
o e a%eonlf of the principles invalid. TECIHCIPIC Whl'Ch o
T o e a hsolute principles which can n e e o
oot prinCiplevii;itt any other principle, and the tel‘ll'erd et
00 broad and is thus useless be; it e e
" use it embraces

all possible in
te
other. rests, needs, and so on which could be balanced
anced against each

7.1 The Invalidity of Principles

It cannot be :
within a givs;nizdafhat there are principles which, w
encounter with otier system, would be declared ’invei.edthey to emerge
segregation. German ¢ Prll?Clp.les, One example is the alid on their first
a single case in which onstirutional law excludes this pri principle of racial
den; for as long as 1}: take{s p.recedence and severalli)n nclilple. Tnere is not
unchanged, this pri the principles of current consti which it is overrid-
that it is not a va}ii (linCIPIe'WlH be overridden in eve trutionay .law remain
principle. If it came to a compert}iftif)ar? e’fWh'ICh is to say
of principles, this
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s a conflict of rules. One could there-
ples outlined above does

62

would be resolved
fore conclude that t
not apply. But this woul
the ideas of a conflict of rules and competing
under a single broad concept of norm inconsistency-
there are two categorically different types of norm inconsistency: The first
s membership in 2 legal system, that is, validity. The conflict of
his type of inconsistency. The principle of racial

segregation shows that the question of validity can also be put in the case
of principles, even if this is rare. The question of validity is always
concerned with what is to be located inside and outside the legal system.
The other sort of norm inconsistency rakes place within the legal system.
Norm inconsistencies of this type are always competing principles an
competing principles are always found inside a legal system. This makes it
clear that the idea of competing principles presupposes the validity of those
principles. The reference t0 the possibility of classifying principles as invalid
therefore does not affect the theory of competing principles, but only points

up one of its presuppositions.

in the same way 2
he theory of competing princi
d miss the point. To explain why this is the case, let
principles be grouped together
The real point is that

type concer
rules is the key example of t

7.2 Absolute Principles
The problem of the invalidity of principles is conce
weak principles, that is, with principles which in no case take prece
over other principles. Absolute principles are extremely strong principles,
that is, principles which in no case ar€ preceded by other principles. 1f there
are any absolute principles, then the definition of a principle must be
emended, because if a given principle always takes precedence over any
other, including the principle that enacted rules are to be followed, then its
realization would know no legal limits. There would only be the limits of
the factually possible, and the theory of competing principles would be
inapplicable. )
It is quite easy to argue against the validity of any absolute principles in
a legal system containing constitutional rights. Principles can be relate
either to collective interests or to 1 dividual rights. 1f there is an absolute
principle relating to a collective interest, constitutional rights norms can set
no limit to it. For as far as the absolute principle reaches, there are 10
constitutional rights. If the absolute principle guarantees individual rights,
then its legal ilimitability leads to the conclusion that when the right it
protects of one person conflicts with the similar rights of other individuals,
the latter must give way which is inconsistent. Thus absolute principles ar¢

either incompatible with constitutional rights or can only apply where the

rights they create benefit just one person-

One could take the view that the Basic Law contains at least one absoluf¢
principle by pointing to articte 1(1)(1): ‘human dignity 1s inviolable’. It
crue that article 1(1)(1) Basic i ¢ absolutencs

rned with extremely
dence

Law gives an impression O
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However,
. the reason for this i
S r this im i
constitutional provisi pression does not lie i
oVl 1€ 1n .
that the humariD dignsilt;n enacts an absolute principle, but tflllre tflac't thﬁtt this
. norm is treated > stly in the f
ciple, and secondly i ated partly as a rul act
y in the fact that there i rule and partly as a pri
precedence for the princi at there is a very la prin-
e principle of h .. y large set of conditi
of certainty th uman dignity together wi ions of
at when the 1 dignity together with a strong d
competing princi y are satisfied it take 5 degree
ples. The area defi s precedence over oth
protected by th efined by such conditi . other
e rules co . nditions, that is, th
Federal Constituti rresponding to th 1S, s, the area
nstitutio ese conditi ;
private . nal Court calls, ‘the absol ons, is what the
Th autonomy’. 64 olutely protected core area of
e character of °
th, o
cases in which the ng hurpan dignity norm as a rule can b .
whether it takes prec drm is relevant and in which it is € seen in those
b boen breashiod edence over other norms or not, but si noif COESIdered
or not. Given th ’ imply whether i
norm, there is of ¢ the open-texture of T
o . g of th .
comments of the Fegéi:;la C:furthpr discretion in answering t}elish o dignity
. onstitutional C . question. The
are apposite: ‘as re al Court in the tel i
‘ : ar . epho
laid down in articflge fs Bths principle of the inviolabilit}lr) ofr;f tapping case
circumstances under WhicahSI}Cl Law d .. it all depends on estlanlﬁgi'dlgmlzy
L . ishing t
cannot be stated i uman dignity might be vi g the
in general te ; violated. Clearly thi
case.”6S By usi : rms, but only in the i y this
. ing the idea of ‘despi y in the light of th
Court open: - of ‘despicable treatment’66 . ¢ concrete
s up a wide discretion i ent™® in their jud
i . tion in establishi . judgment, th
tion. In establishi ¢ establishing th > the
shing the ci g the circumstan f vi
balancing i circumstances, there i ces of viola-
g interests. Inde > there is always th ibili
. ed, the C ) ys the possibility of
statements such s ourt uses this S y O
- as . pOSSlbl
violated Sif the exqfl};?oonefgss(;rtmg that human dignity lllst};l :ts shown by
n of judicial ight i at any rat
to respect or an ) oversight is i o
: undervaluing of th not motivated by a fail
maintain the secr g of the human person, b a1 e
ec . ut b :
and the security of t};lOf Certaé;l rmeasures to p rotect the C}iletr}rie e oen
; e state’.’ Thi ocratic ord
secrecy is necess . is can be understood r
‘ ary, and if oth - ood to mean th
bodies constituted by if other condit at when
onstituted b . ions such as le '
state protection tak}efSrepresecrlltatlve assemblies are satisfi efatlhoveFSIghi by
recedence .. » the prmci e of
regards the exclusi v over the pr beo
clusion of 1 . principle of human digni
fact th of legal remedies i an dignity as
at reason an in cases of teleph :
d counter-reason are set in relation t% Onehtapkll)lng. The
each other shows
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BVerfGE 34, 23
ship of the conc 8 (245). It is interesting h
t the concept of g how the Court i . )
:;l;\tvvelggmg prindgles ofatrllleagbesx?;utfl'y protected area to rthne] tcl:)lrleCase d?ﬁ[?es the relation-
ected core area of pri ral interest cannot justi _concept of balancing: *
: oot justif g: ‘even
"silt)rtopbortlonality d 0esp;;‘;a::kielfl-deter?;lnatlon; balancinyg alx; ;r::fcr(‘)‘;z‘céiement of the absolutely
0 be understood th P ace’. This sentence gi ; ance with the principl
when(from 1 that the principle of hu ce gives rise to problems of i iple
e perspective g man dignity takes preced Interpretation.
at would be illogi of constitutional law)a Kes precedence even in those
general interest’ | ogical. To avoid this illogicali competing principle h cases
A gicality, the phrase ple has greater weight? !
tive which { s’ must be understood to refer to int phrase ‘outweighing princi ght? !
! 2ISTO to interests whi ighing principles of th
tive of con s not that of constitutional | s which outweigh f e
5 stitutional la t aw. But then one can si rom some perspec-
BVerfGE 3 w and find the princi simply balance f;
0,1 principle of hum S > from the perspec-
(25). 66 BVerfGE 30, 1 (26) an dignity m°f667w§1ghty. perspec
’ VerfGE 30, 1 (27)
3 .
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. e . tructu o

that were the conditions listed to be unsatisfied, the same measure in ques- ; re of Constitutional Rights Norms

tion would become impermissible. The principle of human dignity would 3 The Breadth of Principles 65 ‘
take precedence OVer state security. This point can be made more generally: Principles can be related both to indivi

if human dignity takes precedence at the level of principle, then it has been Thus in the Lebach JUdgmoetmtt(;l individual rights and to collective i ;‘
one was a prima facie ri e.re were tWo 0pposi e ve interests. “
a facie right to privacy and the (P;It)h:;naggrrilnricq;les' of which 1“
a fracie right to \

breached at the level of rule. ¢
ainst other principles in ree media reporti
porting.”Y In the Fi
tness to Stand Trial

Balancing the principle of human dignity a8
order to establish the content of the rule of human dignity can be seen life and bodily integrit Jud . ‘
particularly clearly in the life imprisonment case, in which it was stated that tioning criminal j fstig Compete% with the principle of ril;ent 'th‘e rights to ‘
‘human dignity 18 also not infringed if the completion of the sentence is interest. The case-law efsy}sltem —a principle which se rlntalnmg a func- :
rendered necessary by the continued danger represented by the prisonet, variety of examples of cgll the Federal Constitutional Cour‘;es fa collective 1

basis eatly release is 'malppropriate’.68 These words establish They range from publi ective interests as the subject-m. y fers. a 'Wide

food-chain”4 public health,”> the provision of enerag;t% of principles. |
) securing the |

and if on this
ances stated takes prece- and the combat
mbatin
g of unemployment,”® through to securi
curing 1

that the protection of “civil society’ in the circumst
dence over the principle of human dignity. In other circumstances, the pref- the internal structure of th g
- e armed f 76
erence could be reversed. Republic of Ger 7 ed forces,”® th )
L . S many,’’ an . ’ e security of
There are thus two human dignity norms, a human dignity rule and a principle relates to ys’uch c(:ioﬁfzot,ectmg the free democrati}c, ordctaile78F]e*geral !
. creati . ctive In . ata !
The preference relation betweseilhethceo nk:;lrr:aonf brf)ztcll(;? tOhr maintenance of states of aftfar?StS Lneans that it requires thz ’
irs whi - i
an the enforcement or satisfactiorvlv Olfch ?tlzf}’ certain criteria «‘
in IVi ual ri 3 !

human dignity principle.
d other competing principles determine
principle is not absolute, but the rule is, which  } greatest extent legall
y and factuall :
y possible.”?

texture stands in need of no limitation on the

dignity principle an
the human dignity rule. The
ghts, to thef ‘

in view of its semantic open-

grounds of any conceivable relation of preference.69 The human dignity BV,

. principle can be realized to different degrees. The fact that under certain 7 szggg gi, §(2)2 (219). See also BVerfGE 30, 1

circumstances it clearly takes precedence Over other principles does not Zi BVerfGE 30, 29‘2‘ 8‘1‘% » 173 (195). .

i make it absolute, but merely means that the constitutional reasons for 77 gx:ggg 21, 245 (251). 74 Bg{?g%};, 377 (414 £).

‘ in those circumstances can scarcely be 78 BVerfGE 22’0175 ( 1(§g)f - 76 BVerfGE ;gz 5411(3) E%g;
> .). For many further references, see H. § .

> . Schneider, Die

¢ to human dignity
ts for Giiterabwigung des Bundesver

uCh a theSiS about the core Signiﬁcance Of a right CXiS ] 197 f
2 : ;
2, 133 ff. ssungsgerichts bei Grundrechtskonflikten (Bad
aden-Baden,

al rights as well. This does not affect their character as . oy
& at the principle " ¢ human dignity s not , nogl;l;ls_deﬁnitio.n shows that the distincti
simple as it might at first sight Seecmtlolr:l betgeen individual rights and col
. Four different relation 0
s between ind

giving precedenc
questioned. Buts

other constitution
lective goods

principles. We can therefore say t
an absolute principle. The impression of absoluteness arises from the fact and collective goods can be identified
. . e A 1 : ..
human dignity rule and a human agstuwaﬁ'- (1) An individual right i;ea’ which can be combined with each ividual righes
: med, for example, n exclusive means to a collectiv ac Octlher in many differ-
e good. Such a relation i
18

by those
who consid i
er the right to property exclusively as a
means to

that there are two human dignity norms, 2
a whole host of conditions the creation of eco
Nom.

dignity principle, along with the fact that there is .
under which we can say with a high degree of certainty that the human ?:(;l;lc}ed, because if thelcri%mlécsilfﬁ?g collision between this right and the col
onger any reason fi  1ts character as a means o and the co lective good is
or the right.If all individual rightrse:vee?ehgldlers productivity, there
nly means to collectiv
(s}

goods, then there coul
qods}/RightS as mc‘e(;lild no longer be any collisi
£y $ o ons between indivi .
S ol e
a functioning criminal justi eans to certain rights. Th o force of their own

are assuming such a telar inal justice system simply se . Those who say that the gu .
principle of guaran clation. From this perspective cures the protection of individ gl aran-
individual richts (on (b By LocHioning criminal a competition of individual righ ual rigbes
0 ri or the principles whi inal justice system is in reali rights with the

y e . : 1 in w‘c}r’fllct;, :Een there would onll)y bew Ch(;frfllp’%i?m them). If all collective gi)e;clilstzva competition of

tee of human dignity to 2 defence against apocalyptic brutalities’ (M. Kloepfer collectiv e norms granting individual ri ng rights.’(3) A collective good i ere simply means
‘Grundrechtstatbestand und Grundrechtsschranken in der Rechtsprechung del and colle goods, talk of collective o:d rights apply or are satisfied gI(f)oh.ls a state of affairs
chts—dargestellt am Beispiel der Menschenwiirde’, in C. Starck (€ tion (3) CICft{ve goods there is neithergtl'l s would be redundant. (4) Bet this were true for all
Bundesverfassungsgericht und Grundgesetz: Festgabe aus Anlafl des 25jahrigen Bestehett di e °0n£1' f individual rights have no abe rrlleé’ms‘end relation of (1) or (Z;Neen 11“dlf’ldual rights
Bundesverfassungsgerichts, ii (Tiabingen, 1976); 411) can thus be avoided, without adopt! etween itions of (4), competitions bet solute character as against collecti nor the identity rela-
ditions of the human dignity normy) as Kloep! tions of tﬁzt%grotrlcallg different objectzve}(ile]lgi?l“du?l }rlights and collectivlz eggggds, thenHunder

Sen-texture a st to thir LNy ons of the f oods are collisi

: omtent and character gfti}lllpdei'vi\ghlfh‘()f the relations applﬁilslrctl}g tey ch can exist alongside r:lr;

ual rights and collective goods pBI;tﬁ on arguments about the

. arguments that individ-

an unwritten limiting clause in the precon
ion is a result of the semantic open
ual o
-al\El.g.htS are not Slmply m
eans to ¢ i
ollective goods and that there are collecti
collective goods

dignity principle takes precedence.

f putting it is that on one hand no limiting clause needs t0
titution, but that on the other handif

f the cons
ed with other constitutional principles)The dange

68 BVerfGE 45, 187 (242).
69 The advantage of this way ©
be read into the human dignity norm O

|
human dignity principle can still be balanc
identified by Kloepfer, that ‘a human dignity enforceable against every other constitutiond

interest under every possible circumstances . - - will in the final analysis {reduce] the guaral

seems to prefer. The possibility of this constructt
the concept of human dignity.
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e is narrower than this. According

hich can be offered as reasons for
ve interests, he calls ‘poli-
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Dworkin’s understanding of a principl

to him, principles are only those norms W

individual rights. Norms which relate to collecti
cies’.80 Without doubt, the distinction between individual rights and collec-

tive interests is important. But it is neither necessary not desirable to tie the
concept of a principle to that of an individual right. The common logical
characteristics of both types of principle, which Dworkin alludes to with his
‘principle in the generic sense’,81 and which become patently obvious when
principles compete, make a wider concept of principle appear more suit-
able. The distinction which Dworkin wants to draw can be made within
that wider concept if one wishes—and that point holds for other possible

distinctions as well.

8. PRINCIPLES AND PROPORTIONALITY

ction between the theory of
This connection is as close

¢ nature of principles implies the principle of

proportionality and vice versa. That the nature of principles implies the
principle of proportionality means that the principle of proportionality
with its three sub-principles82 of suitability, necessity (use of the least intru-
sive means), and proportionality in its narrow sense (that is, the balancing
logically follows from the nature of principles; it can be

deduced from them. The Federal Constitutional Court has stated in rather
nality emerges ‘basically from

obscure terms that the principle of proportio
the nature of constitutional rights themselves’.83 What follows will try to
demonstrate that this is true in the strongest possible sense whenever consti-

tutional rights are principles.g4

en hinted that there is a conne

It has already be
le of proportionality.

principles and the princip
as it could possibly be. Th

requirement)

d. The first argument can be based on the
justified along Kantian lines, while
il state activity has to be concerned
ant, or desirable. This is suffi-
{ collective goods.

independent of individual rights can be well grounde
“dignity and autonomy of the individual, that is, it can be
the second argument can be justified by the fact that not a
with rights. It can also be concerned with what is useful, pleas
cient to justify us in talking both of individual rights and also o

80 Dworkin, Taking Rights Seriously, 82, 90.

81 ibid. 23.

82 On the three sub-principles of the princ
ences, L. Hirschberg, Der Grundsatz der Verhalmismafigkeit (
ff.; See also R. Wendt, ‘Der Garantiegehalt der Grundrechte und das Ubermafverbot’, AD

104 (1979), 413 ff; E. Grabitz, ‘Der Grundsatz der Verhiltnismafigkeit in 0
Rechtsprechung des Bundesverfassungsgerichts’, AGR 98 (1973), 571 ff.; M. Gentz, Al
Verhaltnismifigkeit von Grundrechtseingriffen’, NJW 1968, 1601 ff.; P. Lerche, Ubermafs #t
Verfassungsrecht (Cologne, Berlin, Munich, and Bonn, 1961), 19 ff.; K. Stern, Das Staatsred
der Bundesrepublik Deutschland, i (Munich, 1977), 674; E E. Schnapp,
Verhiltnismafigkeit des Grundrechtseingriffs’, JuS 1983, 85 1.

83 BVerfGE 19, 342 (348 £.); 65, 1 (44).

84 The principle of proportionality is not actually a principle in the
Suitability, necessity, and proportionality in the narrow sense (balance

iple of proportionality, see,

sense defined he
) are not balanc

Y

with extensive refer- ,":{
Gottingen, 1981), 2, SOfE, 73
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Principles :
are o izati -
factually possible g"t}llznlzgtlo‘n requirements relative to what is legal
is, the requirement Ober :fczﬁ{e of groportionality in its narrow :ga y cilnd
) ancin ' : ense, that
possible. If a constituti 8, derives from its relati >
titutional right ) relation to the legall
another principl ghts norm which is a princi e84ty
et e rinci i
on the compe tIi)n > lle.:n t.he legal possibilities for reaﬁzin l:}lle competes with
balancing exercis%3 z Slrrlclplf:. 3"(;) reach a decision, one nged satt norm depend
5 © equire h o engage i
the applicatio ; y the Law of C i inci §na
n of valid principles, if ompeting Principles.85 Sj
and since their 1d principles, if indeed the ' pes. ™ since
a . y are appli .
balancing eXercisepIt)}lllgiEOH In a case of competing %ﬁi;;gl? b reduired,
S ) aracter of constituti . s requires
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€ principle of : oo
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" In
order to demonstrate that the
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ination of necessity.

' principle of necessi i
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. Thev&fr;litutsgalzere the simplest possible forrrllvcff afiloet e
ties says nothing about logi more complex forms give ris ficul
ey 36 woihing 2 ogical deduction but about th it e
plest form possible is characterized by the élmltsil s
e fact that only

against oth i
e questiorelristhvlvrllqgs.[—l They do not take precedence in one si
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ragens de o us the three sub-principles are eorn
b s Letstungsstaats (Ttbingen, 19 actuall
sumption is possible’. gen, 1983)
e simplest set of f .
the state and a citi of facts possible arises wh
citizen, and s when there are o .
Llrlen the ffollowing Situ’aEiOH Z:’r‘])afrf;lsevo]\r}t prlgaples. If more th:rllytivvzo 1‘?831, Slublects, namely
rsuit of which is requi ¢: M, and M, ar principles are rel
quired by P 5 are two equally suitable m evant,
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1 M, hinders the realization of%, ders the realization of P,toa

this case -
the principl
e o i
ple of necessity allows no choi 3 to a smaller extent than M,. In

possibilities: (1) M, i
preferring P 118 chosen, thus preferring P
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fas to show that it is justifi justify the choice of one of en, thus preferring P, and
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€ Once again t ich can arise when more : > that
. : wo equall people are invol .
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d two legal subjects (State/individual) are in play. It has the

ther the state justifies pursuing end E by reference to
1. There are at least two means,

in bringing about or promot-
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two principles an

following structure: ei
principle Py, OF indeed the two are identica

M, and My, which are both equally suitable
ing E. M, affects less intrusively, or indeed not at all, the realization of what

a constitutional rights norm in the form of a principle, Py, requires. Under
these circumstances, it is irrelevant, as far as Py 1s concerned, whether M,
or M, is chosen. P, does not prefer M, over M, or vice versa. However, it
is not irrelevant as far as P, 1s concerned. As 2 principle, Py requites Opti-
mizing relative to what is both legally and factually possible. Relative to
what is factually possible, P, can be satisfied to a greatet extent by the
choice of M, over My. From the perspective of optimization relative to what
s factually possible, and assuming the validity of both Py and P,, M, is
permitted and M, prohibited. This applies to any conceivable principles,

ends, and means. Thus the principle of necessity, which the Federal Consti-
tutional Court among ot i

her things characterizes as the requirement, ‘that
the end cannot equally well be achieved by the use of other means less
burdensome to t

he individual’87 derives from the nature of constitutional
rights norms as principles.

The interconnection between legal and factual possibility can also be

clarified with the help of this the simplest type of case. If both M, and M,
hinder the realization of P,, which is generally likely to be the case if one is
examining the necessity of a state measure, and if M, does this to 2 smaller
extent than M, then M, and M, together do not exhaust the scope of
factual possibility for the realization of P,, even f one assumes that My and
M, are the only suitable means for attaining the end E required by Py From
the point of view of the factually possible, a greatet level of realization of
P, is possible if neither M nor M, is adopted. The principle of necessity
only enables us to distinguish M, from M,. The question whether any of the
hould be chosen at all is not a question of the factually possi-
of what is legally possible, that is,
lity in its narrow sense). Thus the -
if even the least intrusive means affects the realization
he principle of proportionality n

alternatives s
ble, that is, of necessity, but a question

principle of necessitys
of P,, is always t0 be considered before t

h its narrow sense, that is, the balancing requirement.
id, the deduction of the principle of suitabil

Given what has just been sa
ity is no longer problematic. If M, is not suitable for the furtherance 0

1 to the simplest set of fac

the application of the principle of necessity eve
blems of complex sets of facts. These problems includ

hich the legislature and administrative bodies are
ecessity and establishing alternative mean
ces Hirschberg, Der Grundsatz

The problems of
are to be distinguished from the pro

above all the question of the extent 10 W
be granted a prognostic discretion in assessing I
(On these problems, see with numerous further referen
Verbiltnismafigkeit, 50 f£.).

87 BVerfGE 38, 281 (302).

DOV 1968, 318 .
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stances M, hind : 1 1s adopted or n
by the need s M hinders the realizati ot. If under
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II. THREE MODELS

1. THE
MODEL OF PURE PRINCIPLES

The discussi
ssion up to this poi
tutional Court ¢ point has demonstrated th
rea E . that t .
principles. The contrslecc(z'nsml;ltlonal rights norms, at leaS??nFederal o
i 1on between o some cases
plCS and deClSiOn constitutional ri , as
-related constituti ) rights norm o
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servations sugge . principle takin
t a simpl g precedence
norms. Under thi £8cs imple model of N .
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norms, rules and riOd'el, thero are two types of ¢ Onsi.tuﬁ.onal r{ghts
constitutional ri htp nqp'k':s' Directly enacted guarant rational .rlghts
ghts provisions are to be understood eeslfound in the

as principles. Rul
. es

8 .

¥ Grabitz,
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See on this H J ication, see e.g. BVerf
i . Schneider, ¢ e.g. BVerfGE 23, 127 (133);
i i .
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